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 New York City’s public schools reopened their doors in mid-September 2021, welcoming back many students 
to in-person learning for the first time since March 2020.[1] For many teachers, students, and their families, the 
return to school signaled the return to pre-pandemic life. But some families were forced to choose between their 
children’s health and their education.[2]
            At the end of the last academic year, Mayor Bill de Blasio announced that New York City, home to the 
biggest school district in the country, will fully open its schools for the upcoming school year. “We can’t have a full 
recovery without full-strength schools, everyone back, sitting in those classrooms, kids learning again,” Di Blasio 
explained about the schools’ re-opening.[3] But there were questions about how medically fragile children, or 
those with vulnerable family members, would fit into Di Blasio’s plan. 
            Immunocompromised students were given two options for the 2021-2022 academic year: They could return 
to school and hope the city’s COVID-19 measures would be effective in protecting them, or they could enroll in the 
city’s “medically necessary instruction program.”[4] Although catered to students with certain health needs, the 
program was a far cry from even the fully remote options the schools offered the year prior. Elementary school 
students enrolled in the program would receive only five hours of instructions a week, while middle school and 
high school students would receive a mere ten hours of instruction per week. 
 Parents have been understandably worried about the consequences the limited class time would have on their 
children, both educationally and socially.[5] The program’s low enrollment rate reflected these concerns: although 
the program was expected to serve up to 5,000 students, only 300 families were enrolled by the beginning of the 
school year.[6] To supplement the limited instruction, some parents opted for virtual tutoring sessions. Other 
families, either unsatisfied with the city’s offering or rejected from the program, selected to unenroll their children 
in favor of homeschooling.[7] Of course, financial constraints left some families limited.[8]
 As back-to-school coincided with the peak of the Delta variant, concerns surrounding the lack of remote 
options surfaced both locally and on the state level. City council and parents of immunocompromised children 
took to social media, virtual round table discussions, and safety strikes to address their frustrations.[9] And in late 
September, New York State Senator John Liu proposed a bill that would require the New York City Department of 
Education to offer a remote option for schools in cities with high transmission rates. The proposed bill included 
remote learning options for medically fragile students and students, though not vulnerable, have families too 
concerned to take the risk.   
            Throughout the pandemic, parents and advocacy organizations across the country took legal action against 
their school districts. Many lawsuits alleged that the school districts denied children special education services, a 
violation of the Individuals with Disabilities Education Act,[10] or denied students’ rights to a Free and 
Appropriate Public Education (“FAPE”).[11]
  Students enrolled in homebound services, like the city’s medically necessary instruction program, are still 
entitled to these rights. As the school year progresses, courts will likely hear similar cases from families of enrolled 
students in the city’s medically necessary home instruction, particularly demands for compensatory relief. Last 
year’s virtual learning experience, though not easy by any means, signified that full remote learning is possible. 
Families whose children are not able to be educated in-person can “can demand robust and thorough home 
instruction programs.”[12]
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